NEBRASKA ETHICSADVISORY OPINION FOR LAWYERS
No. 15-03
STATEMENT OF FACTS

A lawyer employed as a Deputy County Attorney edddb run for the position of Public
Defender of the same county. The lawyer’'s dutidéh whe County Attorney’s office
included representing the State in the prosecusfomisdemeanor and felony offenses,
performing coroner duties, and being on call tasa$scal law enforcement agencies with
guestions relating to warrants and probable causecling mental health commitment
hearings, and representing the State of Nebraskavienile matters. As the Public
Defender, the lawyer would be responsible for re@méing clients charged with
misdemeanors and felonies, handling mental healttngtment hearings and potentially
representing juveniles and the parents of juvenil&he office of the Public Defender
consists of the Public Defender, a deputy, andjal leecretary.

QUESTIONS PRESENTED
l.
Whether a County Attorney may accept employmenhénoffice of the Public Defender
of the same county and, if so, what safeguards bauist place to avoid a conflict of interest
in the representation of clients.

Whether a lawyer, as Public Defender, represeantdiin new cases that the lawyer has
prosecuted in cases prior to leaving the CountgrAgy’s office.

APPLICABLE CASE LAW, RULES, AND COMMENTS

Section 3-501.11 of the Nebraska Rules of Profeasidonduct states:

(&) Except as law may otherwise expressly peraniigawyer who has
formerly served as a public officer or employeéhaf government:
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(1) s subject to Rule 1.9(c); and

(2)  shall not otherwise represent a client inrextion with
a matter in which the lawyer participated persgnatid substantially
as a public officer or employee, unless the appatgrgovernment
agency gives its informed consent, confirmed inting, to the
representation.

(b)  When a lawyer is disqualified from represéintaunder paragraph
(a), no lawyer in a firm with which that lawyerassociated may knowingly
undertake or continue representation in such aemattless:

(1) the disqualified lawyer is timely screenedni any
participation in the matter and is apportioned raot pf the fee
therefrom; and

(2)  written notice is promptly given to the appriate
government agency to enable it to ascertain comdiawith the
provisions of this rule.

(c) Except as law may otherwise expressly permifawyer having
information that the lawyer knows is confidenti@vgrnment information
about a person acquired when the lawyer was aq@afilcer or employee,
may not represent a private client whose inter@s&sadverse to that person
in a matter in which the information could be usedthe material
disadvantage of that person. As used in this Rblke,term "confidential
government information" means information that basn obtained under
governmental authority and which, at the time tRigle is applied, the
government is prohibited by law from disclosinghie public or has a legal
privilege not to disclose and which is not otheenavailable to the public.
A firm with which that lawyer is associated may artdke or continue
representation in the matter only if the disquediflawyer is timely screened
from any participation in the matter and is apmor@d no part of the fee
therefrom.

(d) Except as law may otherwise expressly perailawyer currently
serving as a public officer or employee:

(1) is subjectto Rules 1.7 and 1.9; and
(2) shall not:
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(1) participate in a matter in which the lawyer
participated personally and substantially while pnvate
practice or nongovernmental employment, unless the
appropriate government agency gives its informedsent,
confirmed in writing; or

(i)  negotiate for private employment with
any person who is involved as a party or as laviyea party
in a matter in which the lawyer is participatingsmnally and
substantially, except that a lawyer serving asnadkerk to a
judge, other adjudicative officer or arbitrator nreggotiate for
private employment as permitted by Rule 1.12(b) sulgject
to the conditions stated in Rule 1.12(b).

(e)  Asused in this Rule, the term "matter" inds:

(1) anyjudicial or other proceeding, applicaticequest for
a ruling or other determination, contract, claimpnitoversy,
investigation, charge, accusation, arrest or offeaticular matter
involving a specific party or parties, and

(2) any other matter covered by the conflianoérest rules
of the appropriate government agency.

Comment 4 to 83-501.11 provides:

This Rule represents a balancing of interestsh®mhe hand, where the successive clients
are a government agency and another client, pablicivate, the risk exists that power or
discretion vested in that agency might be usedh®@ispecial benefit of the other client. A
lawyer should not be in a position where benefitthe other client might affect
performance of the lawyer's professional functionsbehalf of the government. Also,
unfair advantage could accrue to the other cligntrdason of access to confidential
government information about the client's adversdntainable only through the lawyer's
government service. On the other hand, the rulesrging lawyers presently or formerly
employed by a government agency should not be Soateve as to inhibit transfer of
employment to and from the government. The goventrnas a legitimate need to attract
gualified lawyers as well as to maintain high edhgtandards. Thus a former government
lawyer is disqualified only from particular matters which the lawyer participated
personally and substantially. The provisions faesning and waiver in paragraph (b) are
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necessary to prevent the disqualification rule fiorposing too severe a deterrent against
entering public service. The limitation of disqdiaktion in paragraphs (a)(2) and (d)(2) to
matters involving a specific party or parties, eatthan extending disqualification to all
substantive issues on which the lawyer worked,eseavsimilar function.

Comment 5 to 83-501.11 provides:

When a lawyer has been employed by one governngenicg and then moves to a second
government agency, it may be appropriate to tregitsecond agency as another client for
purposes of this Rule, as when a lawyer is emplbyealcity and subsequently is employed
by a federal agency. However, because the comligtiterest is governed by paragraph
(d), the latter agency is not required to screenlalwyer as paragraph (b) requires a law
firm to do. The question of whether two governmagéncies should be regarded as the
same or different clients for conflict of inter@strposes is beyond the scope of these Rules.
See Rule 1.13 Comment [6].

Section 3-501.10 of the Nebraska Rules of Profeasidonduct states:

(@) While lawyers are associated in a firm, nohinem shall knowingly
represent a client when any one of them practialoge would be prohibited
from doing so by Rules 1.7 or 1.9, unless the fmitibn is based on a
personal interest of the prohibited lawyer and dugspresent a significant
risk of materially limiting the representation diet client by the remaining
lawyers in the firm.

(b)  When a lawyer has terminated an associatitimavfirm, the firm is
not prohibited from thereafter representing a persih interests materially
adverse to those of a client represented by timeddy associated lawyer and
not currently represented by the firm, unless:

(1) the matter is the same or substantiallyteeldo that in
which the formerly associated lawyer representecttient; and

(2) any lawyer remaining in the firm has infotioa
protected by Rules 1.6 and 1.9(c) that is matévigthe matter.

(c) A disqualification prescribed by this rule ynhe waived by the
affected client under the conditions stated in Rule
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(d)  The disqualification of lawyers associatedaifirm with former or
current government lawyers is governed by Rule.1.11

Comment 7 to 83-501.10 provides, in part “[u]ndateRl.11(d), where a lawyer represents
the government after having served clients in pev@ractice, nongovernmental
employment or in another government agency, forohient conflicts are not imputed to
government lawyers associated with the individudisgualified lawyer.”

Section 3-501.9 of the Nebraska Rules of ProfeasiGonduct states:

(@) A lawyer who has formerly represented a ¢tliera matter shall not

thereafter represent another person in the sanee substantially related
matter in which that person's interests are maleadverse to the interests
of the former client unless the former client giviedormed consent,

confirmed in writing.

(b) A lawyer shall not knowingly represent a persn the same or a
substantially related matter in which a firm witlhieh the lawyer formerly
was associated had previously represented a client

(1) whose interests are materially adverse & person;
and

(2) about whom the lawyer had acquired infororati
protected by Rules 1.6 and 1.9(c) that is matévithe matter; unless
the former client gives informed consent, confirnmeavriting.

(c) A lawyer who has formerly represented a ¢liara matter or whose
present or former firm has formerly representetieatin a matter shall not
thereafter:

(1) use information relating to the representatio the
disadvantage of the former client except as thedesRvould permit
or require with respect to a client, or when tHenmation has become

generally known; or
(2) reveal information relating to the represdion except
as these Rules would permit or require with resfieatclient.
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(d) A lawyer shall not knowingly allow a suppperson to participate or
assist in the representation of a current clienthensame or a substantially
related matter in which another lawyer or firm withich the support person
formerly was associated had previously represeaidnt:

(1) whose interests are materially adverse & durrent
client; and

(2) about whom the support person has acquired
confidential information that is material to the thea, unless the
former client gives informed consent, confirmeahriting

(e) If a support person, who has worked on a enats personally
prohibited from working on a particular matter ungeile 1.9(d), the lawyer
or firm with which that person is presently asstazawill not be prohibited
from representing the current client in that maitter

(1) the former client gives informed consentfaoned in
writing, or

(2) the support person is screened from anyopais
participation in the matter to avoid communicationothers in the
firm of confidential information that both the sugspperson and the
firm have a legal duty to protect.

) For purposes of Rules 1.9(d) and (e), a stupmerson shall mean any
person, other than a lawyer, who is associated avidawyer or a law firm
and shall include but is not necessarily limitedhe following: law clerks,
paralegals, legal assistants, secretaries, megsseragel other support
personnel employed by the law firm. Whether ona sipport person is to
be determined by the status of the person at the ¢if the participation in
the representation of the client.

Comment 2 to 83-501.9 provides, in part, “a lawydro recurrently handled a type of
problem for a former client is not precluded froatel representing another client in a
factually distinct problem of that type even thoulgh subsequent representation involves
a position adverse to the prior client. Similansiderations can apply to the reassignment
of military lawyers between defense and prosecutimetions within the same military
jurisdictions. The underlying question is whettier lawyer was so involved in the matter
that the subsequent representation can be jugiprded as a changing of sides in the
matter in question.”
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Comment 3 to 83-501.9 provides, in part, that “[itees are "substantially related” for
purposes of this Rule if they involve the same geation or legal dispute or if there
otherwise is a substantial risk that confidentaltéial information as would normally have
been obtained in the prior representation woulcenelty advance the client's position in
the subsequent matter.”

Comment 7 to 83-501.9 provides “[ijndependent & tjuestion of disqualification of a
firm, a lawyer changing professional associatiors laacontinuing duty to preserve
confidentiality of information about a client fornhe represented. See Rules 1.6 and
paragraph (c).”

Section 3-501.7 of the Nebraska Rules of ProfeasiGonduct states:

(@) Except as provided in paragraph (b), a laveyell not represent a
client if the representation involves a concurreanflict of interest. A
concurrent conflict of interest exists if:

(1) the representation of one client will beedity adverse
to another client; or

(2) there is a significant risk that the reprgagon of one
or more clients will be materially limited by theawyer's
responsibilities to another client, a former clienta third person or
by a personal interest of the lawyer.

(b)  Notwithstanding the existence of a concurreonflict of interest
under paragraph (a), a lawyer may represent atdfien

(1) the lawyer reasonably believes that the Ewyill be
able to provide competent and diligent represesridt each affected
client;

(2) the representation is not prohibited by law;

(3) the representation does not involve therisseof a
claim by one client against another client represgby the lawyer in
the same litigation or other proceeding beforeltairal; and

(4) each affected client gives informed conseohfirmed
in writing.
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Section 3-501.6 of the Nebraska Rules of ProfessiBonduct states:

(@) A lawyer shall not reveal information relatito the representation of
a client unless the client gives informed constm,disclosure is impliedly
authorized in order to carry out the representatorthe disclosure is
permitted by paragraph (b).

(b) A lawyer may reveal information relating teetrepresentation of a
client to the extent the lawyer reasonably believesessary:

(1) to prevent the client from committing a cenor to
prevent reasonably certain death or substantialyblodrm;

(2) to secure legal advice about the lawyersygkance
with these Rules;

(3) to establish a claim or defense on behatheflawyer
in a controversy between the lawyer and the cliemtestablish a
defense to a criminal charge or civil claim agathst lawyer based
upon conduct in which the client was involved orréspond to
allegations in any proceeding concerning the lalgy@presentation
of the client; or

(4) to comply with other law or a court order.

(c)  The relationship between a member of the A& State Bar
Association Committee on the Nebraska Lawyers Aamsce Program or an
employee of the Nebraska Lawyers Assistance Progwraha lawyer who
seeks or receives assistance through that comroittémat program shall be
the same as that of lawyer and client for the psgpoof the application of
Rule 1.6.

In State v. Kinkennqr275 Neb. 570, 747 N.W.2d 437 (2008), defendapeajed the
district court’s decision denying his motion forpamtment of a special prosecutor based
on an alleged conflict of interest. Kinkennon klad the conflict arose when another
attorney left the firm where his court-appointedetise counsel worked and then began
employment with the county attorney’s office aseputy county attorney. Kinkennon
claimed that to avoid the “appearance of impropti¢he conflict of interest should be
imputed to the other prosecutors in the office,stldisqualifying the entire county
attorney’s office for that county.
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The Nebraska Supreme Court acknowledged that mastschave adopted a less stringent
rule, and “[u]nder this approach, courts considarong other things, whether the attorney
divulged any confidential information to other peoators or participated in some way in
the prosecution of the defendant. The prosecuiifige need not be disqualified from
prosecuting the defendant if the attorney who hada relationship with the defendant
is effectively isolated from any participation asclssion of matters concerning which the
attorney is disqualified. If impropriety is founldpwever, the court will require recusal of
the entire office.” Id. The Court did not adopt the per se rule of disfjoation. The
Court recognized that they endorsed a more flexille by adopting Nebraska Rules of
Professional Conduct, Rule 1.11(d). The Court weinther to say that “[t]his rule
recognizes the distinction between lawyers engagebe private practice of law, who
have common financial interests, and lawyers imaggcutor’s office, who have a public
duty to see justice, not profits.1d. “The per se rule would result in the unnecessary
disqualification of prosecutors where the risk diraach of confidentiality is slight, thus
needlessly interfering with the prosecutor’s parfance of his or her constitutional and
statutory duties. Furthermore, a per se rule waaltecessarily limit mobility in the legal
profession and inhibit the ability of prosecutirttpeney’s offices to hire the best possible
employees because of the potential for absolutgudigication in certain instancesld.

“When the disqualified attorney is effectively semed from any participation in the
prosecution of the defendant, the prosecutor'sceffnay, in general, proceed with the
prosecution.” ld. “Whether the apparent conflict of interest jussfthe disqualification
of other members of the office is a matter comrdittethe discretion of the trial court. In
exercising that discretion, the court should comsall of the facts and circumstances and
determine whether the prosecutorial function cdadctarried out impartially and without
breaching any of the privileged communications.flekible, fact-specific analysis will
enable a trial court to protect a criminal defertdeam the due process concerns at issue,
while at the same time avoiding unnecessary diffitpalons of government attorneys.
Whether the State has established an effectivesicig procedure will obviously be part
of that analysis.”

“At a minimum, the disqualified lawyer should ackvledge the obligation not to
communicate with any of the other lawyers in thécef with respect to the matter.
Similarly, the other lawyers in the office who areolved with the matter should be
informed that the screening is in place and thay @ire not to discuss the matter with the
disqualified lawyer. Depending on the circumstancadditional screening procedures
may be appropriate. These procedures may includ@tan undertaking by the screened
lawyer to avoid any communication with other laws/er the office and contact with files

3071



or other materials relating to the matter, notice imstructions to all relevant governmental
office personnel forbidding any communication witle screened lawyer relating to the
matter, denial of access by the screened lawyélet or other materials relating to the
matter, and periodic reminders of the screen to dbweened lawyer and the other
government personnel.id.

In State v. McGuire286 Neb. 494, 837 N.W.2d 767 (2013), defendainizd counsel
sought to withdraw from his case because he aategpesition with the county attorney’s
office in the felony division. Defendant’s newlg@ointed counsel believed that he should
file a motion to disqualify the county attorneyfice in light of the prior defense counsel’'s
new employment with that office. However, deferdaaivised the court that he waived
his opportunity or right to pursue that conflictug. On appeal, defendant assigned as err
the district court’s allowance of his prior defeseinsel to withdraw and allowing him to
waive the conflict of interest.

The court acknowledged that his defense counselis employment at the county

attorney’s office did create a conflict of intereanhd the attorney was incompetent to
represent defendant due to his new employmenta vsult, the trial court did not abuse
its discretion in allowing him to withdraw as dedlamt’s trial counsel.

In regard to the waiver of the conflict of intereite court reiterated that iBtate v.
Kinkennon the Court had rejected a per se rule requirisqudlification of a prosecuting
office when a conflict of interest with the defendarises. “We held that the ultimate goal
of maintaining both public and individual confidena the integrity of our judicial system
can be served without resorting to such a broadirgtekible rule. A per se rule would
unnecessarily limit mobility in the legal professiand inhibit the ability of prosecuting
attorney’s offices to hire the best possible empésybecause of the potential for absolute
disqualification in certain instancesltdl. Furthermore, “[b]Jecause recusal is not a per se
rule in this instance, [the Supreme Court held} tnaefendant can waive a conflict of
interest that would disqualify the prosecuting cHti’ 1d.
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DISCUSSION
l.

In reviewing applicable caselaw, Rules of Profassi@®Conduct and Comments, there does
not appear to be any restriction preventing a De@daunty Attorney from accepting
employment as the Public Defender in the same goulnt fact, the Nebraska Rules of
Professional Conduct in regard to special conflmtsnterest for former and current
government officers and employees, 83-501.11, Camimeprovides that “[t]he rules
governing lawyers presently or formerly employedalyovernment agency should not be
SO restrictive as to inhibit transfer of employméntand from the government. The
government has a legitimate need to attract qedlifawyers as well as to maintain high
ethical standards. Thus a former government lawsydisqualified only from particular
matters in which the lawyer participated personaitg substantially.”

In the event of a lawyer transferring employmeatrirthe County Attorney’s office to the
Public Defender’s office, or vice versa, that atey would have a conflict and would be
prohibited from participating in any matters in wiithe attorney participated personally
and substantially in their former employment, usléise government agency and the
former client would provide written consent. Ifp&ars unlikely that such consent would
be provided by the parties. However, althoughath@ney transferring employment would
not be able to participate in the defense of tlemtthat the attorney previously participated
personally and substantially in prosecuting, thexeno per se rule requiring the
disqualification of the entire Public Defender'dioé. Nebraska Rules of Professional
Conduct 83-501.10, Comment 7 states “[u]nder Ruld (Hl), where a lawyer represents
the government after having served clients in pev@ractice, nongovernmental
employment oin another government agendprmer-client conflicts are not imputed to
government lawyers associated with the individualigqualified lawyer.” Similarly,
Comment 2 of 83-501.11 of the Nebraska Rules dfeBsional Conduct states “[b]ecause
of the special problems raised by imputation withigovernment agency, paragraph (d)
does not impute the conflicts of a lawyer curresgyving as an officer or employee of the
government to other associated government officeesmployees, although ordinarily it
will be prudent to screen such lawyers.”

In State v. Kinkenngr275 Neb. 570, 747 N.W.2d 437 (2008), the Nebre&kpreme
Court, in determining whether a conflict of intstrgustifies the disqualification of other
members of the government office, provided thatfdots and circumstances should be
considered to determine whether the prosecutanmdtion could be carried out impartially
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and without breaching any of the privileged commahons. It should also be determined
whether an effective screening procedure had bs&bleshed. The Court provided that
“[a]t a minimum, the disqualified lawyer should ackviedge the obligation not to
communicate with any of the other lawyers in thécef with respect to the matter.
Similarly, the other lawyers in the office who areolved with the matter should be
informed that the screening is in place and thay @ire not to discuss the matter with the
disqualified lawyer. Depending on the circumstanaalditional screening procedures
may be appropriate. These procedures may includ@&tan undertaking by the screened
lawyer to avoid any communication with other laws/er the office and contact with files
or other materials relating to the matter, notiece imstructions to all relevant governmental
office personnel forbidding any communication wilie screened lawyer relating to the
matter, denial of access by the screened lawyéle or other materials relating to the
matter, and periodic reminders of the screen to dbweened lawyer and the other
government personnel.id.

Based upon the Nebraska Rules of Professional @braahd the aforestated caselaw, it is
the opinion of the committee that there is no retsbn preventing a Deputy County
Attorney from accepting employment as the CountlglielDefender in the same county,
and any conflict that may arise for the attornegnsgferring employment is not
automatically imputed to other government attornieythe office. The isolation of the
conflicted attorney from any participation in owsdission of the matters for which the
attorney is disqualified can prevent the entiréceffrom being disqualified. If impropriety
is found, however, recusal of the entire office dobe required. To the extent that
Opinion 94-4 creates a per se rule of disqualiibcadf the government office the attorney
transfers to, it would be contrary to the currentld® of Professional Conduct and
Comments and recent Nebraska caselaw. Therefmse provisions of Opinion 94-4 are
hereby rescinded.

In regard to new cases in the future and the atosnability to represent clients as the
Public Defender that the attorney previously praged, it must be determined if the new
matter is the same or substantially related tovthter the lawyer formerly represented the
client on. The attorney has a continuing obligatio not “use information relating to the
representation to the disadvantage of the formentcéxcept as [the Rules of Professional
Conduct] would permit or require with respect toli@nt, or when the information has
become generally known; or reveal information ratatto the representation except as
these Rules would permit or require with respectatalient.” Nebraska Rules of
Professional Conduct 83-501.9(c)(1) and (2). Tawyer further has the obligation to
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maintain the confidentiality of information purswao Nebraska Rules of Professional
Conduct §3-501.6.

Comment 3 to 83-501.9 provides that “[m]atters"atdstantially related"” for purposes of

this Rule if they involve the same transactionegal dispute or if there otherwise is a
substantial risk that confidential factual informatas would normally have been obtained
in the prior representation would materially adwatite client's position in the subsequent
matter.” “[K]nowledge of specific facts gainedanprior representation that are relevant
to the matter in question ordinarily will preclusiech a representation.”

Comment 2 to 83-501.9 of the Nebraska Rules ofédBsibnal Conduct provides that “[t]he
scope of a "matter"” for purposes of this Rule degean the facts of a particular situation
or transaction.” “[A] lawyer who recurrently haedl a type of problem for a former client
is not precluded from later representing anothentin a factually distinct problem of that
type even though the subsequent representationves/@ position adverse to the prior
client. Similar considerations can apply to the reassignnoémilitary lawyers between
defense and prosecution functions within the sarhtarmy jurisdictions. The underlying
guestion is whether the lawyer was so involved he matter that the subsequent
representation can be justly regarded as a changihgides in the matter in question.”
(Emphasis added).

If the matters are not related, the attorney megtrthine, in accordance with 83-501.7,

whether there is a significant risk that the repnéation of the client the public defender

previously prosecuted will be materially limited bypersonal interest of the lawyer (i.e.

dislike of the client due to prior prosecution,.etdf it is determined that the representation

Is materially limited by a personal interest of thwyer, the lawyer must determine that

he/she reasonably believes he/she can provide ¢eni@nd diligent representation to the

affected client and that the representation inaitibited by law. The lawyer must discuss

the situation with the client and obtain the cliebnsent to the representation, confirmed
in writing. If the client declines to sign the war or the attorney determines she cannot
provide competent and diligent representation ® ¢hent, then the attorney must be

screened from the case and have another attorrteg ioffice handle the case or have an
attorney outside the Public Defendant’s office apisal to represent the client.
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CONCLUSION

It is the opinion of the committee that there is@per se conflict of interest in representing
clients as the Public Defender that the lawyer fmynprosecuted in the prior employment
as deputy county attorney. Consideration mustildengto whether the new matter is
substantially related to the prior matter and whethe attorney would have knowledge of
facts gained in the prior employment that are r@hevo the matter in question to preclude
such representation. It must also be determinge iittorney’s representation of the client
would be materially limited by the personal intérekthe attorney when the matters are
not related. As previously discussed, if a conflices exist, it could be waived by written
consent of the government agency and/or the fodtreartt, and the remainder of the office

may not be disqualified as a result of the conflite one attorney has with the
representation.

3076



